IN  THE  MATTER  of  The  Ontario  Human  Rights  Code  1961-62 

-  and  - 

IN  THE  MATTER  of  a  complaint  by  Keith  Simms  against 
Ford  of  Canada  (Ontario  Truck  Plant)  which  allegedly 
committed  an  unlawful  act  relating  to  employment  because 
of  race  and  colour. 


FINAL  REPORT 

Consequent  upon  the  ruling  which  I  made  in  respect  of  the 
respondent  Company's  preliminary  objection,  and  for  which  I  expressed  my 
reasons  in  the  Interim  Report  dated  November  28,  1969,  the  Board  of  Inquiry 
reconvened  to  deal  with  the  merits  of  this  matter  on  January  21st  and  again 
on  February  25th,  1970.     On  the  first  of  these  two  occasions,  Mr.  J.F.  Howard,  Q.C. 
and  Mr.  D.J.M.  Brown  appeared  for  the  respondent,  Mr.  E.  Marshall  Pollock, 
appeared  for  the  Ontario  Human  Rights  Commission  and  the  complainant  and 
Mr.  J.  S.  Midanik,  Q.C.  appeared  on  behalf  of  the  International  Union,  United 
Automobile,  Aerospace  and  Agricultural  Workers  of  America  (U.A.W.)  and 
Local  707  UAW-CLC.     A  preliminary  matter,  one  which  was  adverted  to  in  my 
Interim  Report,  and  which  required  to  be  dealt  with  immediately  was  the  status 
or  right  to  participate  in  these  proceedings  by  the  unions  represented  by 
Mr.  Midanik.     It  should  be  remembered  that  the  complainant  had  chosen  to  be 
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represented  by  counsel  acting  for  the  Commission  whose  interests  were  not 
only  in  no  way  in  conflict  with  those  of  the  complainant,  but,  in  fact,  in 
the  proceedings  before  the  Board  of  Inquiry,  were  identical  with  them.  The 
complaint  arose  out  of  the  employment  of  the  complainant  by  the  respondent 
and  the  local  union  for  whom  Mr.  Midanik  appeared  was  the  exclusive  bargaining 
agent  in  the  bargaining  unit  in  which  the  complainant  was  a  member.  Moreover, 
according  to  Mr.  Midanik' s  submission,  the  question  of  the  insertion  of  a 
non-discrimination  clause  in  the  collective  agreement  had  been  made  one  of 
the  subjects  of  collective  bargaining  between  the  union  and  the  respondent. 
Accordingly,  again,  in  Mr.  Midanik' s  submission  the  unions  had  an  interest  in 
these  proceedings  involving,  as  they  did,  an  allegation  of  racial  discrimination 
in  employment  or  the  terms  of  employment.     It  was  submitted  that  the  unions 
had,  not  only  an  interest,  but  also  a  right  to  participate  and  that  the  Board 
had  a  corresponding  duty  to  permit  them  to  participate  throughout.     For  the 
respondent,  Mr.  Howard  took  the  position  that  if  the  Board  entered  upon  an 
investigation  of  anything  beyond  the  very  subject  matter  found  within  the  four 
corners  of  the  complaint,  such  as  the  conditions  in  the  respondent's  plant 
generally  and  means  of  avoiding  similar  occurrences  in  the  future,  matters  in 
which  the  unions  appeared  to  be  interested,  the  Board  would  exceed  the  jurisdiction 
conferred  on  it  by  its  appointment  and  by  the  Code.     The  arguments  of  all  the 
parties  to  this  issue  and  my  disposition  of  it  are  set  out  in  full  at  pages  2 
to  10  of  the  transcript  of  the  proceedings  of  January  21st,  1970  and  it  is 
unnecessary,  therefore,  for  me  to  do  more  than  state  my  conclusion  and  the 
resulting  ruling.     The  duty  of  giving  full  opportunity  to  present  evidence  and 
make  submissions,  under  s.l3(3)  of  the  Ontario  Human  Rights  Code,  1961-62,  c.93. 
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does  not  extend  to  persons  other  than  the  parties.     The  parties  referred  to 
in  s.l3(3)  are  "the  parties  to  the  complaint"  in  the  sense  of  that  phrase  as 
it  is  found  in  s.l3(l).     The  complaint  is  required  by  s.l2(2)  of  the  Code  to 
be  in  writing  on  a  form  prescribed  by  the  Commission  and  the  complaint,  in 
this  matter,  is  according  to  the  prescribed  form  and  shows  "the  parties  to  the 
complaint"  to  be  "Ontario  Human  Rights  Commission  on  the  complaint  of  Keith 
Simms  Complainant,  against  Ford  of  Canada  (Ontario  Truck  Plant)  Respondent." 
At  most,  then,  there  are  three  parties  to  the  complaint  before  the  Board,  the 
Commission,  the  Complainant  and  the  Respondent  and  it  is  only  to  them  that  the 
duty  referred  to  earlier  extends. 

This  conclusion,  however,  means  only  that  no  one  other  than  these 
three  parties  may  participate  in  the  proceedings  as  of  right.     It  does  not,  in 
my  respectful  opinion,  preclude  the  Board  from  exercising  a  discretion,  in 
appropriate  cases,  to  permit  others  to  be  involved.     It  is  unnecessary,  and 
indeed  it  would  be  unwise,  to  express  any  opinion  as  to  the  kind  of  case  that 
might  be  said  to  be  appropriate  in  advance.     Each  case  should  be  decided  on 
its  own  merits.     In  the  instant  case,  it  was  important  that  the  Board  should  not 
permit  itself  to  become  involved  in  an  extension  of  the  collective  bargaining 
process  or  take  on  the  appearance  of  a  board  of  arbitration  hearing  a  grievance 
arising  out  of  disciplinary  action  taken  by  the  employer.     It  appeared  clear  at 
the  outset  that  the  hearing  was  going  to  be  a  long  one,  as  it  did  in  fact  turn 
out  to  be,  and,  given  the  high  calibre  of  representation  of  the  parties,  it  did 
not  appear  to  be  reasonable  to  assume  that  any  remotely  relevant  evidence  would 
be  overlooked  or  affected  interest,  including  the  public  interest,  neglected. 
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In  retrospect,  I  am  confident  that  that  assessment  was  completely  accurate. 
Under  these  circumstances,  to  exercise  a  discretion  to  permit  other  participation 
in  the  adducing  of  evidence  involved  running  the  risk  of  prolonging  unduly  the 
hearing  and  introducing  extraneous  issues,  both  of  which  risks,  on  balance,  would 
not  have  been  justified.     In  the  result,  I  ruled  that,  at  the  termination  of 
the  evidence  and  after  the  parties  had  been  given  an  opportunity  to  make 
their  submissions,  the  unions  might  be  permitted  to  make  representations,  if 
they  felt  so  inclined  and  were  of  the  view  that  they  could  make  a  positive 
contribution  to  the  proceedings  by  way  of  submissions.     The  Board  would  then 
have  had  the  benefit  of  additional  representations  at  a  minimal  cost  in  terms 
of  time  and  pursuit  of  issues  that  were  not  entirely  germane  to  the  allegations 
contained  in  the  complaint. 

After  the  announcement  of  the  ruling,   the  hearing  proceeded  with 
Mr.  Midanik  remaining  in  attendance  until  the  luncheon  adjournment  on  January  21st, 
at  which  time  he  advised  the  Board  that  he  saw  no  purpose  to  be  served  by 
his  acting  as  a  spectator  but  that  he  would  obtain  instructions.     On  resuming, 
Mr.  Pollock  stated  that  he  had  been  advised  that  Mr.  Midanik  would  not  be 
returning,  and,  in  the  end,  no  submissions  were  made  by  the  unions  at  the 
conclusion  of  the  evidence. 

With  relation  to  the  merits  of  the  complaint,  the  hearing,  as  I 
have  indicated  was  long,  requiring,  in  fact,  two  days  to  complete  and  involving 
the  testimony  of  twelve  witnesses,  eight  of  them  called  on  behalf  of  the  complainant 
and  four  on  behalf  of  the  respondent.    All  the  principals  involved  in  the 
incident  gave  evidence  and  each  was  very  carefully  examined  and  cross-examined. 


t 


Digitized  by  tlie  Internet  Arcliive 

in  2013 


http://arcliive.org/details/boi040 


-  5  - 


The  evidence  was  extremely  contradictory,  not  only  as  between  the  witnesses 

called  for  the  complainant  on  the  one  hand  and  the  witnesses  called  for  the 

respondent,  but  also  as  among  the  witnesses  for  each  side  and  particularly,  on 

the  important  issues,  among  the  witnesses  called  on  behalf  of  the  complainant. 

This  last  mentioned  fact  is,  in  my  opinion,  testimony  to  the  consummate  fairness 

and  thoroughness  with  which  the  case  was  conducted  by  counsel. 

The  precise  language  of  the  complaint  reads  as  follows: 

"I,  Keith  Simms  residing  at  35  Spencer  Ave., 
Apartment  102,  Toronto,  Tel.  No.  533-2081 
complain  against  Ford  of  Canada  (Ontario 
Truck  Plant)  whose  address  is  Oakville, 
Ontario  Tel.  No.  —  who  allegedly  committed 
an  unlawful  act  relating  to  employment  on  or 
about  March  6,  1969  through  Messrs.  Art  O'Connor, 
Sup.,  Ed  Govia  Supt.  and  Pete  Ansley,  Labour 
Relations  Rep.  because  of  RACE  (X),  CREED  (  ), 
COLOUR  (X),  NATIONALITY   (  ),  ANCESTRY  (  ), 
PLACE  OF  ORIGIN  (  ). 

The  particulars  are: 

I  am  employed  as  an  assembler  2 
at  the  Ontario  Truck  Plant  of  Ford  in  Oakville. 

On  March  6,  1969,  I  was  mistreated 
by  A.  O'Connor,  E.  Govia  and  P.  Ansley.  Mr. 
O'Connor  used  vulgar  language  toward  me  of  a 
racially  derogatory  nature.  He  specifically 
referred  to  me  as  "a  fucking  nigger".  Other 
workers  heard  him  say  -  "Get  that  nigger  out  of 
the  pit". 

I  understand  that  Mr.  Govia  heard 
Mr.  O'Connor's  remarks  but  did  nothing  about  it 
and  used  vulgar  language  in  referring  to  me. 
Because  of  his  supervisory  position  Mr.  Govia 
could 've  dealt  with  this  matter  in  a  positive  manner. 

Mr.  Ansley  suspended  me  for  the 
remainder  of  my  shift,  the  following  day  and  the 
following  Monday  on  the  charge  that  I  used  abusive 
language  to  my  supervisor  and  that  I  refused  to 
take  instructions  from  my  supervisor.     He  suspended 
me  without  giving  me  a  fair  opportunity  to  present 
my  case. 

I  am  a  Negro  from  Jamaica  and  I  feel 
I  was  discriminated  against  in  this  matter  because 
of  my  race  and  colour." 
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I  have  indicated  that  the  evidence  was  contradictory.     It  was 
so  contradictory  in  fact,  that  little  purpose  would  be  served  by  burdening 
the  reader  of  this  Report  with  a  summary  of  the  evidence  which  may  be  found 
in  the  transcripts  of  the  evidence  taken  at  the  hearing.     Instead,  what  follows 
are  my  findings  of  fact  based  on  my  assessment  of  the  testimony,  analysis  of 
the  conflicts  and  judgment  of  the  weight  to  be  attached  to  the  evidence  of 
the  various  witnesses  after  a  careful  study  of  what  they  said  and  their  manner 
of  saying  it  and,  finally,  the  application  thereto  of  whatever  common  sense 
I  may  have  to  bring  to  the  task. 

The  complainant,  Keith  Simms,  is  a  Negro,  of  Jamaican  origin  and 
was,  on  March  6,  1969,  employed  by  the  respondent  at  its  Ontario  Truck  Plant 
at  Oakville,  Ontario  as  an  assembler.     His  employment  with  the  respondent 
company  began  in  September  1968  and  until  mid-February  1969  his  job  was  to 
drive  trucks  off  the  finalising  line.     In  the  middle  of  February  he  was  transferred 
to  "the  pit",  an  area  107  feet  long  at  the  end  of  the  production  line.  Normally, 
four  men  are  employed  in  the  pit  and  the  complainant  was  in  the  number  three 
position.     By  March  6th,  however,  the  date  of  the  incident  which  gave  rise  to 
these  proceedings,  the  complainant  had  had  very  little  experience,  working  on 
his  own,  at  his  new  task.     He  had  been  absent  from  work  for  a  considerable  period 
of  time  as  a  result  of  an  industrial  injury  which  he  sustained  on  January  13th, 
affecting  his  back  and  was  still  continuing  to  experience  residual  discomfort, 
because  of  the  injury,  on  the  date  of  the  incident.    For  a  considerable  part  of 
the  period  during  which  he  was  able  to  work  in  the  pit  he  was  assisted  by  one 
Keith  Barton  who  was  charged  with  the  responsibility  of  training  him  for  the  new 
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job.     In  fact,  by  March  6th  the  complainant  had  worked  in  the  number  three 
position  in  the  pit  on  his  own  for  no  more  than  two  or  three  days.  In 
addition  to  being  inexperienced  he  was  also  having  other,  and  more  physical, 
difficulties  with  his  new  job.     First,  he  was  still  suffering  the  discomfort 
to  which  I  have  already  referred.     Second,  he  was  not  quite  tall  enough  to 
reach,  with  ease,  the  underside  of  the  trucks  which  passed  overhead  from  the 
bottom  of  the  pit,  the  depth  of  which  is,  by  the  way  4 '6".     Finally,  he 
appears  to  have  lacked  some  of  the  manual  dexterity,  perhaps  from  inexperience, 
or  as  a  result  of  his  size  or,  for  that  matter,  because  of  his  physical 
discomfort,  or  any  combination  of  these  factors,  which  might  have  enabled 
him  to  cope  with  these  disadvantages  in  performing  his  job  properly. 

Before  proceeding  any  further  with  the  narration  of  events,  it 
is  important  to  make  one  point  clear  at  this  time.     There  was  no  suggestion 
at  the  hearing,  nor,  on  the  evidence,  could  there  be,  of  bad  faith  or 
discrimination  in  the  assignment  of  the  complainant  to  this  (for  him,  in  any 
event)  difficult  job.     The  simple  fact  is  that  he  could  not  handle  the  job 
well  and  even  complained  about  the  adequacy  of  the  tools  he  was  using  for  a 
while,  one  of  which,  in  fact,  a  wrench,  may  well  have  been  less  than  satisfactory, 
thus  compounding  his  difficulties.     As  a  result  of  these  very  dif f icultiesjhe 
was  performing  his  job  badly  and,  what  is  more,  he  knew  it  and,  it  can  be 
fairly  inferred,  was  unhappy  about  it.     He  could  not  complete  his  tasks  in  the 
time  allotted  for  them.     Some  of  these  tasks  went  unperformed  and  were 
required  to  be  attended  to,  after  the  truck  rolled  off  the  assembly  line,  by 
repairmen.    This  was  particularly  true  of  clips  which  the  complainant,  as  part 
of  his  job,  had  been  unable  to  instal  to  secure  the  brake  line  on  one  of  the 
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types  of  trucks  then  being  produced.     It  Is  clear  to  me  on  the  evidence  that 
Mr.  Simms  was  so  aware  of  the  shortcoming  of  his  performance  that  he  was 
sensitive  and  even  defensive.     I  conclude  that,  in  the  knowledge  that  he  was 
vulnerable  to  criticism,  he  was  anticipating  it  and  that  this  accounts  for 
much  of  the  ensuing  developments.     It  can  be  asserted  with  confidence  that  up 
until  this  point  of  time,  the  complainant's  race  and  colour  were  in  no  way 
involved.     The  sensitivity  to  which  reference  has  been  made  were  exclusively 
related  to  his  work  performance. 

Leaving,  for  a  moment,  the  complainant  and  his  concern  for  the 
difficulty  of  his  job  and  his  manner  of  coping  with  it,  I  turn  to  the 
involvement  of  Mr.  O'Connor,  a  utility  or  "trouble-shooting"  foreman  in  this 
area  of  the  plant.    All  was  not  well  from  the  point  of  view  of  supervisory 
personnel  either.     The  responsibility  to  meet  a  brisk  production  quota  was  being 
made  difficult  to  fulfill  by  reason  of  incompletion  of  assigned  tasks  making 
more  work  than  usual  for  the  repairmen  working  at  the  end  of  the  line. 
Mr.  O'Connor,  in  whose  jurisdiction  this  matter  fell,  had,  at  some  two  hours 
into  the  shift,  been  put  in  possession  of  work  orders  or  "teletypes"  detailing 
the  incomplete  nature  of  the  work  performed  at  number  three  station,  particularly 
the  missing  brake-line  clips.    Disturbed  about  the  matter,  and  after  speaking 
to  Mr.  Munro,  a  foreman- in-training  in  the  zone  in  question,  and  whose  evidence 
I  have  no  hesitation  in  accepting,  Mr.  O'Connor  proceeded  to  work  station  number 
three  where,  as  we  know,  Mr.  Simms  was  having  his  problems,  although  at  this 
particular  point  in  time  he  was  being  given  help  by  a  lead-hand,  one  John  Murdock. 
I  pause  here  to  say  that,  prior  to  this  incident,  Mr.  Simms  and  Mr.  O'Connor  had 
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not  met  one  another.     Mr.  O'Connor,  however,  was  wearing  a  shirt  and  tie,  a 
manner  of  dress  that,  in  this  part  of  the  plant,  marked  supervisory  personnel. 
I  regret  that  it  is  necessary  for  me  to  say  that,  on  the  evidence  adduced,  1 
am  unable  to  accept  Mr.  Simm's  testimony  that,  when  their  ensuing  conversation 
occurred,  he  did  not  know  that  Mr.  O'Connor  was  a  foreman. 

In  order  to  appreciate  the  basis  for  the  contradictory  evidence 
as  to  the  discussions  that  took  place  after  Mr.  O'Connor  descended  upon  the 
number  three  man,  it  should  be  pointed  out  that  there  were  then  working  in 
the  pit  five  persons  (the  complainant  was  being  assisted  by  the  lead-hand 
Murdock  and  the  other  three  members  of  the  four-man  crew  were  also  present)  all 
of  whom  were  using  air  guns,  and^  in  addition^ moving  over  the  pit  were  trucks 
on  which  from  the  surface  other  persons  were  working,  also  with  noise-producing 
tools.     The  volume  of  noise  must  have  been  such  that  workers  would  experience 
severe  difficulty  in  overhearing  conversation  to  which  they  were  not  a  party. 
Mr.  O'Connor,  then,  approached  the  area  where  Mr.  Simms  was  working,  was,  I 
have  no  doubt  on  the  basis  of  the  evidence,  at  least  quite  annoyed,  if  not  angry 
at  the  imperfect  quality  of  the  work  emanating  from  the  number  three  position, 
and  spoke  critically  of  the  missing  clips.     It  is  a  reasonable  inference  from 
the  evidence  that  Mr.  O'Connor  may  even  have  used  profanity,  although  he  denied 
it,  in  his  criticism.     However,  I  am  satisfied  as  yet  nothing  of  a  derogatory 
racial  nature  was  said.     In  any  event,  sensitive  to  the  criticism  about  which 
he  had  been  apprehensive,  and  in  a  defensive  posture,  Mr.  Simms  after  taking 
a  little  and  giving  a  little  in  the  argument  with  Mr.  O'Connor  told  the  latter, 
in  the  language  of  the  street,  of  the  shop,  and,  it  can  safely  be  said, 
increasingly  in  the  vernacular  of  many  walks  of  life,  to  "fuck  off".     Once  again 
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I  am  satisfied  that,  to  this  point,  Mr.  O'Connor  used  no  racial  slur,  and, 
though  unequivocally  expressing  his  annoyance  and  even  anger,  did  so,  not 
on  the  basis  of  his  race  or  colour,  but  on  the  basis  of  the  complainant's 
unsatisfactory  work.     Mr.   Simms  claims  that  before  he  told  Mr.  O'Connor  to 
"fuck  off",  Mr.  O'Connor  had  warned  him  not  to  miss  any  more  clips,  "you 
fucking  nigger".     I  cannot  accept  that  evidence. 

From  this  point  on  the  evidence  is  hopelessly  conflicting.  Too 
many  witnesses,  however,  swore  that  they  heard  the  word  "nigger"  and  the 
work  "fucking"  come  from  the  vicinity  of  Mr.  O'Connor  for  it  to  be  reasonable 
to  conclude  that  the  use  of  these  words  was  a  figment  of  their  imagination. 
I  find  it  quite  probable  that  at  some  stage  of  the  exchange  Mr.  O'Connor  did 
use  the  word  "fucking"  but  I  am  not  satisfied  that  it  was  used  to  modify  the 
word  "nigger".     I  do  find,  however,  that  after  Mr.  Simms  used  the  profanity 
in  the  insubordinate  way  I  have  mentioned,  Mr.  O'Connor,  though  he  denies  it, 
used  the  expression  "nigger"  and  this,  of  course,  can  certainly  not  be  condoned 
or  excused.     For,  up  until  now,  the  heat  of  the  dispute  was  with  relation  to 
strong  feelings  between  man  and  man  and  not  as  between  white  man  and  black  man. 
But  I  proceed  with  the  narrative  of  events.     The  complainant  says  that  someone, 
probably  Mr.  O'Connor,  then  said  "get  that  fucking  nigger  out  of  the  pit". 
Mr.  Simms,  according  to  his  own  testimony,  says  that  he  asked  for  a  steward  but 
that  Mr.  Govia,  the  production  superintendent,  who  by  this  time  had  heard 
Mr.  O'Connor's  version  of  the  insubordination  of  Mr.  Simms,  and  had  arrived  at 
the  scene  said  "No  fucking  steward  for  that  guy".     If  Mr.  Govia  did  say  that, 
and  he  denied  it,  it  certainly  had  no  reference  to  the  complainant's  race  or 
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colour  but  related  to  the  insubordinate  conduct  of  which  he  had  been  told. 
But  the  evidence  is  too  unsatisfactory  and  conflicting  to  support  any  finding 
that  Mr.  Siimn's  version  of  the  occurrence  was  accurate,  except  to  the  extent 
I  have  indicated  i.e.,  that  the  humiliating  word  "nigger"  was  used  late  in 
the  argument  by  Mr.  O'Connor. 

To  begin  with,  the  noisy  working  conditions  were  less  than 
conducive  to  ease  of  hearing.     Furthermore,  some  of  the  witnesses  who  testified 
to  hearing  language  which  might  conceivably  corroborate  Mr.  Simms,  first  heard 
Mr.  Simms  allege  to  them  that  he  had  been  gratuitously  called  a  "fucking  nigger". 
But  what  influences  me  most  in  rejecting  the  version  offered  by  Mr.  Simms 
were  the  contradictions  in  the  testimony  of  the  witnesses  called  for  him. 
Mr.  Wayne  Fleet,  the  number  two  man  in  the  pit  testified  that  he  heard  the 
word  "nigger"  although  he  could  not  identify  the  source  and  that  Mr.  Simms  told 
him  that  the  man,  who  later  turned  out  to  be  Mr.  O'Connor,  had  called  him  a 
"fucking  nigger".     Mr.  Murdock,  the  lead-hand  assisting  Mr.  Simms  in  the  pit 
at  the  time,  testified  that  he  heard  "somebody"  calling  Mr.  Simms  "a  fucking 
nigger"  but  that  Mr.  Simms  had  then  asked  him  what  right  anybody  had  to  call  him 
"a  fucking  nigger".    Pressed  in  cross-examination,  Mr.  Murdock  said  that  when 
he  heard  the  phrase  it  sounded  as  though  someone  had  said,  "Get  that  fucking  nigg 
out  of  there".     The  witness  Muldoon,  who  was  working  above  the  pit,  at  floor 
level,  swore  that  he  heard  Mr.  Govia  say  "No  fucking  steward  for  that  guy"  and 
later  "Get  that  man  out  of  the  pit  right  away".     The  witness  Seymour,  who  was 
also  working  at  floor  level,  testified  that  he  did  not  hear  Mr.  O'Connor  say 
anything  but  that  he  did  hear  Mr.  Govia  say  "Get  that  fucking  man  out  of  the  pit" 
and  later  "No  fucking  steward,  get  him  in  the  office".    Mr.  Rochon,  also  called 
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for  the  complainant  ^      was  working  above  the  pit  and,  swore  that  he  saw, 
but  did  not  hear,  Mr.  O'Connor  speak  to  Mr.   Simins  and  then  heard  Mr.  Govia 
say  "Get  that  fucking  guy  out  of  the  pit,  where  is  the  leader."    The  witness 
Irvine,  working  in  the  vicinity  at  the  time,  testified  that  he  saw  Mr.  O'Connor 
talking  to  Mr.  Govia,  then  use  the  phone  and  then  go  over  to  the  pit  and 
"hollered  down  to  the  pit   'Get  the  goddam  nigger  out  of  the  pit*".     Mr.  Langille 
called  on  behalf  of  the  complainant,  was,  on  the  occasion  of  the  incident 
working  above  the  pit,  and  swore  that  Mr.  Govia  moved  towards  him  and  pointing 
to  Mr.  Simms  in  the  pit,  said  "Get  that  man  off  that  job". 

All  of  the  conflicting  evidence  first  referred  to  came  from 
witnesses  called  on  behalf  of  the  complainant.     In  his  evidence  Mr.  O'Connor 
denied  using  the  language  attributed  to  him  as  did  Mr.  Govia  who  did,  frankly 
admit  that,  on  being  informed  of  what  had  transpired,  he  did  say  "I  want  that 
man  to  hell  out  of  there  right  now".     Both  Mr.  O'Connor  and  Mr.  Govia  denied 
ever  using  profane  or  derogatory  adjectives  directed  at  an  employee  and  it 
was  admitted  that  the  company's  rules  forbid  such  treatment  of  employees. 
I  indicated  earlier  that  I  had  no  hesitation  in  accepting  the  evidence  of 
Mr.  Munro  who  was  a  most  impressive  witness.     His  evidence  corroborates  that 
of  Mr.  Govia,  and  his  testimony  was  that  Mr.  Govia  had  said,  with  reference  to 
Mr.  Simms,  "Get  this  man  to  hell  out  of  here,  get  the  leader  to  cover". 

My  assessment  of  the  witnesses  and  of  their  evidence  supports 
the  following  recapitulation  of  the  events  so  far  related.     Mr.  Simms  was 
performing  his  job  unsatisfactorily,  knew  that  he  was^ and  was  defensive  about 
it.     When  Mr.  O'Connor  confronted  him  he  showed  his  anger  at  the  defective 
workmanship,  and,  in  his  defensive  posture  ,  Mr.  Simms  told  him  to  "fuck  off". 
Mr.  O'Connor  did  not  precipitate  that  conduct  by  calling  Mr.  Simms  a  "fucking 
nigger"  although  at  some  stage  of  the  angry  conversation  he  may  have  used. and 
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probably  did  use, prof anity  including  "fucking".     At  a  later  stage,  according 
to  the  weight  of  the  evidence,  Mr.  O'Connor  used  the  word  "nigger"  and  that 
use  was  offensive  and  inexcusable.    Mr.  O'Connor's  treatment  of  Mr.  Sinniis  up 
to  the  time  of  his  use  of  the  insulting  word  "nigger",  was  not,  in  my  view 
related  to  race  or  colour  but  the  quality  of  work.     No  one  used  the  words 
"Get  that  fucking  nigger  out  of  there".    Mr.  Govia  neither  used  the  word 
"nigger"  nor  knew  that  it  had  been  used.     Profanity,  unrelated  to  race  or 
colour  was  used  in  ordering  Mr.  Simms  to  be  removed  from  the  pit,  and  it 
may  be  that  the  words  "No  fucking  steward"  were  used  but,  again,  because  of 
the  insubordination  and  not  with  relation  to  race  or  colour. 

It  will  be  recalled  that  in  the  complaint,  an  allegation  was  made 
that  Mr.  Ansley's  suspension  of  the  complainant    occurred  without  giving  him 
a  fair  opportunity  to  present  his  case.     This  is  not  the  proper  forum  for  an 
assessment  of  the  propriety  of  the  punishment  but  the  allegation  that  no  fair 
opportunity  to  present  his  case  was  afforded  Mr.  Simms  is  the  proper  concern 
of  this  Board  to  the  extent  that  it  is  alleged  that  the  deprivation  was  by 
reason  of  his  race  and  colour.     On  all  the  evidence,  including  that  of  Mr.  Ansl 
a  labour  relations  representative  of  the  respondent,  I  find  no  basis  for  the 
allegation.     It  may  be  that  Mr.  Ansley's  investigation  and  conclusion  was  not 
as  objective  as  a  third-party  arbitrator's  might  be,  but  it  would  be  impossible 
to  demand  that  kind  of  objectivity  of  someone  in  the  position  of  a  supervisory 
employee.     What  is  important  is  that  it  is,  in  my  view,  impossible  to  conclude 
that  Mr.  Ansley's  disposition  of  the  matter  was  arrived  at  in  anything  but  good 
faith.     His  statement  to  the  complainant,  made  early  in  the  investigation  that 
he  disbelieved  him  may  have  been  injudicious  and  unwise  but  it  does  not  bespeak 
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bad  faith.     Certainly  there  is  no  basis  that  that  statement  or  the  decision 
to  suspend  the  complainant  was  based  on  discrimination  on  the  ground  of  race 
or  colour. 

The  net  result  of  the  findings  which  I  have  made  is  that  a  foreman, 

in  the  heat  of  a  bitter  discussion  arising  out  of  the  poor  quality  of  the 

complainant's  work,  which  poor  quality  can  be  explained  by  various  unfortunate 

factors  over  many  of  which  the  complainant  had  no  control,  called  the 

complainant  a  "nigger".     I  may  add,  parenthetically,  that  the  validity  of  the 

discussion  and  analysis  which  follows  does  not  depend  on  the  correctness  of  my 

finding  that  Mr.  O'Connor  did  not  use  the  words  "fucking  nigger".     Even  if 

I  am  wrong  in  that  finding,  and  therefore,  even  assuming  he  called  the  complainant 

a  "fucking  nigger",  this  language  would  affect  the  degree  of  his  morally 

reprehensible  conduct  but  not  responsibility  under  the  Ontario  Human  Rights 

Code,  1961-62.    Rejecting  the  thought,  as  I  categorically  do,  that  there  can 

ever  be  any  justification  whatsoever  for  humiliating  a  fellow  human  being  by 

calling  him  a  "nigger",  even  in  response  to  being  told  to  "fuck  off",  the  issue 

to  which  I  must  direct  my  attention  is  whether^ in  the  use  by  its  foreman  of 

such  language,  the  respondent  violated  the  provisions  of  the  Ontario  Human  Rights 

Code,  1961-62.     The  only  section  which  could  conceivably  have  any  application  is 

section  4(1)  which  reads  as  follows: 

No  employer  or  person  acting  on  behalf  of  an 
employer  shall  refuse  to  employ  or  continue 
to  employ  any  person  or  discriminate  against 
any  person  with  regard  to  employment  or  any 
term  or  condition  of  employment  because  of  his 
race,  creed,  colour,  nationality,  ancestry 
or  place  of  origin. 
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In  the  context  with  which  we  are  concerned,  the  operative 

words  are  "no  employer  or  person  acting  on  behalf  of  an  employer  shall   

discriminate  against  any  person  with  regard  to  employment  or  any  term  or 
condition  of  employment   ". 

It  should  be  noted  that,  to  begin  with,  the  Legislature  has  not 
seen  fit  to  prohibit  the  use  per  se  of  racially  derogatory  epithets.     To  call 
a  black  man  a  "nigger"  or  even,  for  that  matter,  "fucking  nigger",  is 
reprehensible  but,  by  itself,  it  is  not  prohibited  by  the  Code.     That  being 
so,  the  question  is  whether  the  fact  that  a  black  man  is  called  a  "nigger" 
by  supervisory  personnel  in  an  emplojnnent  situation  makes  any  difference.  In 
my  view,  the  answer  is  that,  in  some  circumstances  it  may.     For  example,  an 
employer  who,  knowing  that  he  may  not,  without  violating  the  Code,  refuse  to 
employ  a  qualified  applicant  for  emplojmient  because  of  his  colour  or  race, 
employs  a  person^then  stands  by  idly  in  the  knowledge  that  his  supervisory 
personnel,  or,  indeed,  any  employees,  are  making  him  uncomfortable  in  the 
plant  by  using  insulting  terms  with  reference  to  his  colour  or  race^ violates 
the  Code.     In  those  circumstances,  it  may  be  said  that  the  employer  is  discriminating 
against  that  person  with  regard  to  a  condition  of  employment  because  of  his 
race  or  colour.     Indeed  there  may  even  be  an  obligation  on  an  employer  to  take 
positive  steps  to  prevent  the  occurrence  of  such  conduct;  the  mere  announcement 
of  a  policy  against  conduct  of  that  kind  may  be  insufficient.     But  where  an 
employer  has  adopted  a  policy  against  discriminatory  treatment,  has  admonished 
his  supervisory  personnel  against  abusive  treatment  of,  or  language  against, 
any  employee  and  is  unaware,  and  has  no  reason  to  believe,  that  those  instructions 
are  being  disobeyed,  it  is  inconceivable  to  me  that  the  employer  automatically 
becomes  guilty  of  a  violation  of  section  4  of  the  Code  when,  on  an  isolated 
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occasion,  a  supervisory  employee  uses  racially  abusive  language  against  an 
employee,  particularly  as  the  use  of  that  racially  abusive  language  is  not 
by  itself  an  offence  on  the  part  of  the  supervisory  employee.  It  is  quite 
otherwise,  of  course,  if  that  abuse  is  repeated  and  becomes  a  course  of  conduct. 

In  the  instant  case,  there  is  not  the  slightest  suggestion  that 
there  was  any  history  of  the  use  of  racially  abusive  language  by  any  employee 
against  any  employee.     On  the  evidence,  the  unpardonable  name  calling  on  the 
part  of  the  foreman  was  an  isolated  act  which  the  respondent  had  no  reason  to 
anticipate.     It's  occurrence  cannot,  therefore,  be  held  to  be  a  violation  of 
section  4  on  the  part  of  the  respondent.     Nor  does  the  fact  that  the  respondent 
appears  to  have  disbelieved  that  its  foreman  used  the  insulting  term  change 
the  complexion  of  the  matter.     There  is,  on  my  view  of  the  evidence,  no  support 
for  a  conclusion  that  the  respondent  was  acting  in  anything  but  good  faith 
in  accepting  the  denial  of  its  foreman  and  rejecting  the  allegation  of  the 
complainant.     If,  indeed,  the  disciplinary  act  of  suspending  the  complainant 
for  two  days  and  a  half  can  be  construed  as  accepting  Mr.  O'Connor's  denial 
and  rejecting  Mr.  Simm's  allegation,  the  respondent  may  have  been  wrong  but, 
if  so,  it  erred  in  good  faith.     It  would  be  an  unreasonable  interpretation  of 
section  4  of  the  Code  to  hold  that  in  being  satisfied  that  Mr.  Simms  had  behaved 
in  an  insubordinate  manner  and  punishing  him  therefor  by  suspension,  the 
respondent,  even  in  the  face  of  an  objective  third-party's  finding  that  its 
foreman  referred  to  the  complainant  as  a  "nigger",  had  discriminated  against 
the  complainant  with  regard  to  a  condition  of  employment  because  of  his  race 
or  colour. 
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In  deference  to  the  able  arguments  made  by  counsel,  a  few  words 
should  be  said,  before  concluding,  about  the  principles  that  would  be 
applicable  if  a  different  version  of  the  facts  were  accepted.     I  have  indicated 
that,  on  my  assessment  of  the  witnesses  and  their  evidence,  the  use  of  the 
racially  insulting  epithet  "nigger"  occurred  after  Mr.  Simms  had  used  profanity 
amounting  to  insubordination  to  Mr.  O'Connor,  and  that  such  use  by  supervisory 
personnel,  when  occurring  on  a  single,  isolated  occasion,  though  inexcusable 
on  the  part  of  the  individual  responsible,  was  not  caught  by  the  Ontario  Human 
Rights  Code  1961-62,  as  amended,  and  did  not  automatically  make  the  employer 
guilty  of  a  contravention  of  section  4(1)  of  the  Code.     Now,  for  the  purpose 
of  the  following  discussion  of  the  principles  to  which  I  have  referred,  and 
only  for  this  purpose,  I  shall  assume  a  different  factual  situation.  Suppose 
Mr.  Simms  did  not,  in  fact,  know  that  Mr.  O'Connor  was  a  foreman,  or  a  member 
of  the  respondent's  supervisory  personnel,  when  Mr.  O'Connor  came  to  his  work 
station  to  criticize  his  work  and  to  warn  him  against  a  repetition  of  faulty 
workmanship.     Suppose,  further,  that  before  anything  even  remotely  disrespectful 
to  Mr.  O'Connor  had  passed  from  the  lips  of  Mr.  Simms,  Mr.  O'Connor,  in  a  fit 
of  temper,  or  annoyance,  or  otherwise,  there  being  no  history  or  experience  in 
the  plant  of  racially  insulting  conduct  or  language  towards  Mr.  Simms,  had, 
in  his  remarks  to  Mr.  Simms,  used  the  words  "you  fucking  nigger".  This 
hypothetical  fact  situation  is,  of  course,  the  version  of  the  incident  in 
question  put  forward  by  Mr.  Simms.    Given  these  hypothetical  facts,  would  the 
conclusion  be  different?     In  such  a  situation,  would  the  respondent  have  been 
in  violation  of  section  A(l)  of  the  Code  which  prohibits  it  from  discriminating 
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"against  any  person  with  regard  to  employment  or  any  term  or  condition  of 

employment  because  of  his  race    [or]  colour"?     In  my  view  of  the  philosophy 

and  language  of  the  Ontario  Human  Rights  Code  1961-62,  as  it  now  reads,  these 
questions  must  be  answered  in  the  negative.     An  isolated  offensive  outburst 
directed  at  an  employee  by  another  employee,  who  has  been  placed  in  a 
supervisory  position  over  the  first  employee  by  the  employer,  does  not,  in  the 
absence  of  any  repetition  of  the  insulting  conduct,  amount  to  discrimination 
with  regard  to  employment  or  any  term  or  condition  of  emplojnnent  because  of 
race  or  colour  within  the  meaning  of  those  words  as  they  are  found  in  section 
4  (1)  of  the  Code.      In  my  opinion  the  word  "discriminate"  in  the  context  of 
the  Code  means  to  treat  differently  or,  in  the  particular  context  of  section  4(1), 
to  make  an  employee's  working  conditions  different  (usually,  in  the  sense  of 
less  favourable)  from  those  under  which  all  other  employees  are  employed. 
Thus,  to  permit,  even  passively,  a  black  employee  in  a  plant  where  the  majority 
of  employees  are  white  to  be  humiliated  repeatedly  by  insulting  language  relating 
to  his  colour  by  other  employees,  even,  I  would  go  so  far  as  to  say,  by  non- 
supervisory  employees,  would  be  to  require  the  black  employee  to  work  under 
unfavourable  working  conditions  which  do  not  apply  to  white  employees.  In 
such  circumstances  the  employer  has  an  obligation,  imposed  by  section  4(1), 
to  remove  the  cause  of  the  discriminatory  working  conditions  and  police  the 
prohibition  against  the  humiliating  conduct  or  language.     But  where,  the  employer, 
had  no  reason  to  anticipate  that  an  isolated  insulting  act  would  occur,  it 
cannot  be  said  that,  if  and  when  it  does,  the  mere  occurrence  immediately  puts 
the  employer  in  violation  of  section  4(1).    Finally,  where,  on  such  an  isolated 
occurrence,  the  employer  does  not,  but  does  not  in  good  faith,  believe  that 
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such  conduct,  on  the  part  of  one  of  its  supervisory  personnel,  has  occurred, 
and,  as  a  result  of  such  disbelief,  does  not  discipline  the  offender,  there 
is  again,  in  my  view,  no  violation  of  section  4(1)  of  the  Code  on  the  part  of 
the  employer.     I  need  hardly  add  that  a  finding  of  bad  faith  might  well  change 
the  result.     Perhaps^to  complete  this  discussion,  one  should  repeat  that  this 
analysis  is  with  relation  to  proceedings  before  a  board  of  inquiry  under  the 
Ontario  Human  Rights  Code  1961-62.     What  the  result  might  be  in  an  arbitration 
under  a  collective  agreement  of  a  grievance  alleging  a  violation  of  a  collective 
agreement  I  refrain  from  speculating  about. 

It  follows  from  what  I  have  said  that  it  has  not  been  shown  that 
the  respondent  was  in  violation  of  the  Ontario  Human  Rights  Code,  1961-62  in 
the  incident  which  occurred  on  March  6,  1969  and,  accordingly,  in  view  of 
section  13(3)  of  the  Code,  which  requires  the  Board  to  recommend  to  the 
Commission  the  course  that  ought  to  be  taken  with  respect  to  the  complaint  only 
if  it  finds  that  the  complaint  is  supported  by  the  evidence,  I  make  no 
recommendation. 

ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED 

DATED  at  London  this  4th  day  of  June  1970 
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IN  THE  MATTER  OF  THE  ONTARIO  HUMAN 
RIGHTS  CODE  1961-62 

AND  IN  THE  MATTER  OF  the  complaint  made  by 

Mr.  Keith  Simms  that  he  was  discriminated  against 

with  regard  to  employment  because  of  his  race 

and  colour  by  the  Ford  Motor  Company  of  Canada 

Limited,  through  supervisory  personnel  Mr. 

Art  O'Connor,  Mr.  Ed  Goveia  and  Mr.  Peter  Ansley. 


INTERIM  REPORT 

Pursuant  to  my  appointment  by  the  Honourable  Dalton 
Bales,  Q.C.,  Minister  of  Labour,  as  a  Board  of  Inquiry  to  inquire 
into  the  above-mentioned  matter,  I  presided  at  a  hearing  in  Room  440, 
Parliament  Buildings,  Queen's  Park,  Toronto  on  September  23,  1969. 
The  respondents  were  represented  at  the  hearing  by  Mr.  J.  F.  Howard, 
Q.C.,  and  Mr.  D.  J.  M.  Brown  and  the  Ontario  Human  Rights  Commission 
by  Mr.  E.  Marshall  Pollock.     Mr.  J.  S.  Midanik,  Q.C.,  appeared  on  behalf 
of  the  International  Union,  United  Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW)  and  Local  707  UAW-CLC.     The  hearing 
was  devoted  to  the  argument  on  a  submission  by  way  of  preliminary 
objection  by  Mr.  Howard  and,  for  the  purpose  of  the  argument  in  respect 
of  this  submission  only,  I  ruled  that,  whatever  might  be  the  status  of 
Mr.  Midanik  to  appear  at  the  inquiry  on  the  merits  of  the  matter,  he 
should  be  permitted  to  make  his  submissions  on  the  argument  of  the 
preliminary  objection. 
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Mr.  Howard's  submission  was  that  I  should  refuse  to  proceed 
with  the  hearing  on  the  ground  that,  in  the  circumstances,  I  had  no 
jurisdiction  under  the  Code  or,  in  the  alternative,  that  I  should 
adjourn  the  hearing  pending  the  final  determination  of  arbitration 
proceedings  respecting  a  grievance  lodged  by  the  complainant  under 
the  collective  agreement  between  the  above-mentioned  Union  and  the 
respondent  Company.     The  grievance,  it  seems,  resulted  from  disciplinary 
action  taken  against  the  complainant  by  the  Company  arising  out  of 
the  same  incident  that  gave  rise  to  the  complaint  in  respect  of  which 
this  Board  of  Inquiry  was  created. 

The  prinicpal  position  taken  by  Mr.  Howard  was  that  I  had  no 
jurisdiction  under  the  Code  because  on  the  face  of  the  complaint  no 
possible  offenee  under  the  Code  was  disclosed  and  that  therefore  I 
was  without  jurisdiction  to  proceed.     I  should,  at  the  outset,  make 
clear,  that  at  no  stage  of  the  hearing  did  I  hear  any  evidence  on  the 
merits  of  the  complaint  and  that  the  facts  upon  which  I  must  make  a 
determination  of  the  preliminary  objection  are  only  those  representations 
made  by  counsel  as  to  the  facts.     It  appears  from  Mr.  Howard's 
representations  that  what  was  involved  was  the  use  by  one  of  the  respondents, 
Mr.  A.  O'Connor^of  a  deplorable  epithet  amounting  to  a  racial  slur  on 
the  complainant  who,  according  to  the  complaint,  is  a  Negro  from  Jamaica. 
Mr.  Howard  further  argued  that  a  reasonable  reading  of  the  particulars 
of  the  complaint  showed  that  the  discriminatory  act  was  either  the  use 
of  the  racial  epithet  or  the  alleg^ation  that  the  complainant  was  not 
given  a  fair  opportunity  of  presenting  his  case  before  being  suspended 
for  insubordination.     The  Code,  according  to  his  argument,  does  not 
extend  to  name-calling  or  to  an  exchange  of  personal  insults  and  the  only 
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kind  of  discrimination,  in  the  context  of  this  case,  that  can  be  made 
the  subject  of  a  Board  of  Inquiry  is  discrimination  with  regard  to 
employment  or  discrimination  with  regard  to  any  term  or  condition  of 
employment.     On  the  other  hand,  if  the  discriminatory  act  were  the 
alleged  failure  to  permit  the  complainant  to  present  his  case  before  he 
was  suspended,  in  view  of  the  pending  arbitration  of  his  grievance, 
it  could  not  be  said  that  that  was  an  offenee  since  he  had  not  yet 
exhausted  the  contractual  provisions  available  to  him  to  present  his 
case. 

In  effect,  of  course,  I  was  being  asked,  in  the  absence  of  any 
evidence,  to  decide  that  on  a  proper  interpretation  of  section  4(1)  of 
the  Code  as  applied  to  the  facts,  the  conduct  complained  of  was  not 
prohibited  by  the  Code  and  that  this  was  a  matter  which  deprived  a  Board 
of  Inquiry,  properly  appointed  by  the  Minister  pursuant  to  the  provisions 
of  the  Code,  of  jurisdiction  to  embark  on  the  inquiry.     Mr.  Howard  was, 
naturally  enough,  relying  on  the  judgment  of  Mr.  Justice  Stewart  in 
Regina  v.  Tarnopolsky,  Ex  parte  Bell  [1969]  2  O.R.  709. 

It  may  indeed  be  the  case  that  what  occurred  on  March  6,  1969, 
that  is  to  say,  the  conduct  on  which  the  complaint  is  based,  is  not 
prohibited  by,  or  an  offense  under,  the  Ontario  Human  Rights  Code  1961-62, 
but  it  is,  in  my  view,  impossible,  and  an  abdication  of  my  responsibility 
under  the  terms  of  my  appointment,  for  me  so  to  hold  before  I  have  heard 
the  evidence.     I  am,  I  believe,  supported  in  this  conclusion  by  the 
unanimous  five-judge  decision  of  the  Court  of  Appeal  (November  20,  1969, 
and  as  yet  unreported)  which  reversed  the  judgment  of  Mr.  Justice  Stewart 
in  the  Bell  case.     It  should  be  mentioned  that  at  the  time  he  made  his 
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submission,  Mr.  Howard  did  not  have  the  advantage  of  the  result  of  the 
Bell  case  in  the  Court  of  Appeal.     At  page  12  of  the  reasons  for  judgment 
of  the  Court  of  Appeal,  Mr.  Justice  Laskin  has  this  to  say: 

"When  the  board  of  inquiry  convened,  it  was 
met  immediately  by  a  request  that  it  disqualify  itself, 
and  upon  refusal  notice  of  motion  for  prohibition 
was  served.     Thereupon,  the  proceedings  were  adjourned 
pending  disposition  of  the  prohibition  application. 
No  evidence  was  taken  before  the  board  of  inquiry; 
it  had  only  the  complaint  before  it.     Stewart  J.  was 
better  off  because  he  had  before  him  affidavits  of 
Bell  and  of  his  solicitor  to  which  were  attached 
the  correspondence  which  has  already  been  detailed. 

The  learned  Judge  proceeded  to  find  that  the 
flat  in  Bell's  premises  did  not  come  within  section  3, 
and  also  held  that  unless  a  self-contained  dwelling 
unit  was  involved  a  board  of  inquiry  had  no 
jurisdiction.     Since  Stewart  J.  was  dealing  with  a 
motion  for  prohibition  at  a  stage  where  the  board 
of  inquiry  had  merely  convened  and  had  not  proceeded 
into  the  merits,  his  holding  on  jurisdiction  can 
only  be  taken  to  mean  that  the  board  of  inquiry 
could  not,  even  as  an  initial,  albeit  subsequently 
reviewable,  matter,  embark  on  its  task  without  having 
its  right  to  do  so  cleared  in  advance,  once  objection 
was  taken  that  the  premises  in  question  were  outside 
the  purview  of  the  Code. 

With  great  respect  for  the  learned  Judge, 
this  is  error  on  his  part  in  principle,  having  regard 
to  the  terms  of  the  Code.     It  is  true  that  he  assessed 
the  character  of  the  board  of  inquiry  as  revealed  by 
the  Code,  and  concluded  that  it  exercised  judicial 
powers,  that  it  was  the  first  step  of  a  judicial 
process  exposing  Bell  to  a  sanction,  and  hence  it 
was  amenable  to  prohibition.     However,  the 
subjection  of  a  tribunal  to  prohibition  cannot 
be  generalized  merely  because  the  tribunal  is 
a  judicial  or  quasi- judicial  one.     There  is 
the  additional,  highly  relevant  question  of  the 
defect  of  jurisdiction  on  which  the  claim  to 
prohibition  is  founded. 

In  the  present  case,  if  no  objection  can 
be  taken  to  the  establishment  or  constitution 
of  the  board  of  inquiry  it  is  premature  to  seek  to 
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stall  its  proceedings  at  their  inception  on  the 
ground  of  an  apprehended  error  of  law,  i.e. 
misconstruction  of  a  provision  of  the  Code,  which 
it  is  assumed  the  board  will  make.     It  appears 
quite  plainly  that  what  the  board  of  inquiry  would 
have  been  obliged  to  decide  if  it  had  been  allowed 
to  proceed  was  (1)  whether  there  was  a  denial  of 
housing  accommodation;   (2)  whether  that  accommodation 
was  covered  by  the  Code  and  (3)  whether  the  denial 
in  such  case  was  by  reason  of  the  race  or  colour  or 
place  of  origin  of  the  complainant.     This  is  not 
to  say  that  the  board's  decision,  if  implemented  by 
the  Minister  as  prescribed  by  the  Code,  or  ultimately, 
by  a  summary  conviction  Court,  would  be  immune  from 
judicial  review.     Counsel  for  the  Attorney-General 
appearing  on  behalf  of  the  Commission  conceded  as 
much.     The  decision  on  whether  Bell's  flat  is  a 
self-contained  dwelling  unit  depends  on  factual 
as  well  as  constructional  considerations;  and  it 
is  difficult  to  appreciate  how  the  learned  Judge 
could  have  proceeded  to  a  determination  when  there 
was  no  record  taken  below  bearing  on  the  lease." 

Those  views  seem  to  me  to  be  relevant  to^ and  dispositive  of^ the  first 
branch  of  Mr.  Howard's  submission  and,  accordingly,  I  say  that  I  cannot, 
on  the  ground  of  jurisdiction,  refrain  from  proceeding  with  the  hearing 
which  I  was  directed  to  undertake  by  the  terms  of  the  Minister's 
appointment . 

The  alternative  ground  of  the  submission  made  on  behalf  of 
the  respondents,  it  will  be  recalled,  was  that  I  ought  to  adjourn  the 
proceedings  pending  the  outcome  of  the  arbitration  under  the  collective 
agreement,  proceedings,  it  was  argued,  which  are  in  the  nature  of 
statutory  proceedings,  being  established  under  the  Ontario  Labour  Relations 
Act    R.S.O.  1960,  chapter  202  as  the  mandatory  means  cf  finally  determining 
a  grievance.     It  was  also  part  of  this  alternative  submission  that  the 
pending  arbitration^to  present  his  case  which  the  complainant, 
in  his  complaint,  had  alleged  that  he  was  denied. 
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The  possibility  of  conflicting  orders  of  the  Supreme  Court  of  Ontario 
arising  out  of  a  possible  conflict  in  the  results  of  these  proceedings 
on  the  one  hand,  and  the  arbitration  on  the  other,  was  alluded  to.  This 
branch  of  Mr.  Howard's  submission  presented  a  very  interesting  and 
difficult  problem.     The  issue  of  primary  jurisdiction  is  one  which,  though 
not  uncommonly  encountered  in  the  United  States,  has  not  often  been  dealt 
with  in  Canadian  jurisprudence.     A  recent  and  interesting  decision  which 
to  some  degree,  supports  Mr.  Howard's  position,  although  it  is  quite 
distinguishable  on  the  basis  of  the  two  tribunals  there  involved,  is  an 
award  of  His  Honour  Judge  Vannini  (undated)  made  under  the  Police  Act 
R.S.O.  1960  chapter  298  between  the  Board  of  Commissioners  of  Police  of 
the  City  of  Sudbury  and  Constable  Robert  Weston  et  al. 

This  rare  opportunity  to  consider  a  little  explored  area 
of  our  law  has,  however,  now  become  academic.     By  letter  dated  October 
31,  1969,  I  was  advised  by  Mr.  Midanik  that  the  grievance  lodged  by 
the  complainant  has  now  been  withdrawn.     The  relevant  part  of  the  letter 
reads  as  follows: 


"  I  have  now  been  formally  advised 

by  the  Grievance  Committee  of  Local  707 
of  UAW  that  at  its  meeting  of  October  28, 
1969  they  dealt  with  Mr.  Keith  Simms' 
grievance  No.  K19692,  which  seems  to  be 
the  number  of  the  grievance  documents  filed. 

They  advise  that  Mr.  Simms  requested 
that  the  grievance  be  discontinued  and  that 
the  Committee  has  provided  under  the  terms 
of  the  collective  agreement  that  Ford  has 
agreed  that  this  grievance  will  not  proceed 
and  that  they  shall  inform  the  Ford  Motor 
Company  accordingly." 
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With  the  withdrawal  of  the  grievance,  there  has  disappeared  any  possible 
conflict  of  results  and  there  is  no  proceeding  pending  to  which  this 
Board  of  Inquiry  should  defer.     The  second  branch  of  Mr.  Howard's  sub- 
mission has  thus  lost  its  support. 

The  result  then  is  that  the  preliminary  objection  is 
dismissed.     The  inquiry  should  resume  as  soon  as  possible  and  it  is  to 
be  hoped  that  a  time  can  be  arranged  to  meet  the  convenience  of  all 
parties.     I  should  add  that  the  status  of  the  unions  to  appear,  participate^ 
and  make  representations  and  submissions  on  the  merits  remains  to  be 
determined. 

ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED 
DATED  at  London  this  28th  day  of  November,  1969. 


